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It appears ab cee e payments were made to ac- 
count of this Debt, which, in the Lear 1753, was „ 
Over to John Jobſon Baillie of Hande. 

In the Year 1758, Captain Robert-George Bruce; the Re: 
ſpondent, ſecond Son of Patrick Bruce, purchaſed from him 
x Eſtate of Bunzion for a full Confideration. That Eſtate 
being much burdened with Debt, Frederick Bruce, the Re- 


| ſyondent s elder Brother, conſented to the Sale, and to the 


Diſpoſition in conſequence thereof. The Reſpondent being 
in Ea that a Balance of the ſaid Debt was due to 
Mr. Johſon, Aſſignee thereof, he retained in his Hands, out 
of the Price, the Sum of 40 J. Sterling, which, at that Time, 
was repreſented, by his Father Patrick, - to be ſufficient to 
pay his Half of the Balance. 


In the Year 1761, John Jabſon raiſed a Proceſs on the paſ- 
five. Titles, and Letters of general Charge, at his Inſtance, 
againſt the ſaid Frederick Bruce, eldeſt Son and Heir-appa- 
rent to the ſaid Patrick Bruce, then dead, and alſo againſt 
the Reſpondent, his ſecond Son, and alſo againſt Margaret 
Fairly, Wilkam Hay's Widow, as Executrix nominate by him, 
for Payment of the Sum of 119 J. 125. 4 d. Sterling, as the 
Balance of the ſaid Debt, after deducting all partial Payments, 


conform to a State made up and ſigned by the ſaid Fohn Job- 


ſon. In that Proceſs he obtained Decreet cognitionis cauſa, a- 


gainſt Frederick Bruce, who renounced to enter Heir to his 


February, Father, and alſo Decreet againſt Maes Fairly, in terms of 


1762. 


Aug. 4, 
1762. 


his Libel. 


John Jobſon afterwards granted an Aſſignation of that Ba- 


lance in favours of Wilkam Hay Merchant in Alemouth, North- 
umberland, Son to. William Hay the original 


autioner: 
This Aſſignation narrates all theſe Proceedings, a 


that he, 


Jobjon, had received Payment from the ſaid William Hay of 


the aforeſaid Sum of 119 J. 12 5. 4 d. contained in the afore- 


ſaid State ſigned by him, as relative to his Aſſignation, with 


the Annualrent thereof from the 20th of July 1761, as alſo, 
that 


a 
ny 1 1 
that he had received Payment of 6 J. 7 5s. 1 d. being the A- 
mount of the Account of Expences deburſed in doing Dili- 
gence upon the ſaid Bond of Corroboration, and in raiſing 
and following forth the ſaid Proceſs, and thereſore he aſſigns 
and diſpones to the ſaid William Hay, &c. 
Thereafter a Proceſs of Adjudication was brought in Mr. 
Johſon's Name againſt the ſaid Frederick Bruce, cognitionis 
cauſa, for adjudging the ſaid Lands in Payment and Satis- 
faction of the {aid Balance of 119 J. 12 s. 4 d. and of the 
Annualrent thereof from, and after the 28th of 7uly 1761, 
and of a proportional Part of 400 J. Scots of liquidate Penal- 
ty. In this Proceſs the Reſpondent appeared, and pleaded 
upon his Diſpoſition to the Lands of Bunzion, and Infeft- 
ment thereon. 
A Reduction was -afterwards repeated in this Proceſs, by 
the Purſuer, againſt the Reſpondent, ex capite inhibitionis. Va- 
rious Procedure before the Lord Ordinary enſued, and ſeveral 
Interlocutors were pronounced, which being fairly recited in 
the Purſuers Petition, it is unneceſſary to trouble your Lord- 
ſhips with a Repetition of it. The Lord Ordinary's Judg- 
ments, in fam, © ſuſtained the Reafons of Reduction ex ca- 
* pite inhibitionis of the Diſpoſition by Patrick-Henry Bruce, 
in favours: of the Reſpondent ;- but found that the ſaid In- 
« hibition-1s- only available to ſecure that Part of the Debt on 
„ which it proceeded, which remains unpaid, out of the 
« Funds of the principal Debitor Baillie Clert, the Intereſt' 
« due thereon, and a proportional Part of the Penalty, but not 
« to ſecure the Expences laid out in recovering the Funds of the 
« principal Debitor, which were applied in Part-payment of the 
Debt, or other Expences; and found there is reſting and 
* owing to the Purſuer, as Truſtee for Milliam Hay, the Sum 
« of 591. 16 5:2 d. Sterling, being one Half of the Debt [of 
119 J. 12 5. 4 d.] remaining due, with the Intereſt thereof 
* from 20th July 1761, and a proportional Part of the Pe- 
« nalty, 


* nalty, and adjudges, decerns, and declares againſt To 
© rick-Rudolph 3 cognitionis canſa.” 

The Purſuer has reclaimed againſt this judgment, in ſo 
far as it © finds the Inhibition not available to ſecure the 
* Expences laid out in recovering the Funds of the principal 
% Debitor, which were applied in Part- payment of the Debt; 
and he ſets forth, that, upon the Death of the late William 
Hay, one of the Cautioners, his Widow, Margaret Fairly, 
who repreſented him, did, in Concurrence with the deceaſed 
Patrick Bruce, the other Cautionar,. employ the late Mr. Wil. 
liam Garden, Writer in Edinburgh, to attach the Subjects of 
John Clerk, the principal Debitor, and to recover what he 
could from his Eſtate and Effects, in order to be applied to- 
wards Payment of the Creditors, and to their Relief, pro tan- 
la, of the Engagement: That-accordingly, by the Adiduity 
of Mr. Garden, who carried on various Proceſſes and -Dili- 

ence againſt Clerk and his Creditors, for a Courſe of Years, 
Fo was recovered out of Clerk's Eſtate, the Sum of 229 J. 
6 5. 4 d. Sterling, the Recovery whereof coſt an Expence of 
83 J. 3 5s. Sterling, as contained in an Account thereof: That 
Mr. Garden happening to have Money of Mrs. Hay's in his 
Hands, at the Time, which he 8 ſufficient. to anſwer 
his own Account, he applied the whole Sum recovered out of 
Clerk's Effects, in Extinction, pro tanto, of the Debt in queſtion, 
without deducting the ſaid 83 J. 3 5. laid out in recoverin 
Clerk's Effects, as he ought to have done, and would have 
done, if he had not had other Monies of Mrs. Hay's in his 
Hands ; and therefore the Petitioner contends, that this 83 /. 
3 5. ought ſtill to be held as advanced, not out of Clerk's 
Funds, but out of Mrs. Hay's own proper Funds, and there- 
fore, that the ſame ſhould be held as ſecured by the Inhibi- 
tion, and, by conſequence, that one Half of it, with the In- 


Rae ought to burden the Eſtate purchaſed by the Reſpon- 
ent | 


In 


* $ / | 
In anſwering this Pld. as it 1 a neat Point of Law, the 
Reſpondent Has no occaſion at preſent tõ conteſt how far the 
deceaſed Patrick Bruce did or did not concur in the'employ- 
ing of Mr. Garden, who was Mrs. Hay's ordinary Doer ; for 
although Patrick Bruce had given ſuch Concurrence, yet the 
Reſpondent no way repreſents Patrick Bruce, having, as has 
been ſaid, purchaſed the Eſtate of Bunzion for a full and va- 
luable Confideration, and holding the ſame only by ſingular 
Titles. 24%, The Reſpondent has as little occaſion at prefent 
to conteſt the [Articles of Mr. .Garden's Account, though not 
only ſome 'of them appear to be very extravagant, but alſo 
there is no Evidence that many of theſe Articles were laid out 
for extinguiſhing the common Debt, and they do not even «x 
facie bear any Relation, to it, and ſeem t6 regard other Ar- 
ticles of Buſineſs done for Mrs. Hay, whoſe ordinary Doer 
Mr. Garden was. Nor does it even appear from any Evidence 
hitherto. produced, that Garden accounted for all the Funds 
of Baillie Clerk he intromitted with, n. | 
All theſe things are out of the preſent Queſtion, which is 
ſimply this, Whether the Expences deburſed, not by the Cre- 
ditor who had Right to the Inhibition, but by one of the 
Cautioners who had no Right to the Inhibition, in recovering 
and making effectual Clerk's Eſtate and Effects, can be held to 
be ſecured by the Inhibition upon the Reſpondent's Eſtate? It 
ſeems to be ſo plain a thing, that theſe Expences cannot be 
held to have the Benefit of that Inhibition, that it is ſurpri- 
ſing the Ingenuity of the Petitioners Council has been able to 
draw out ſo many ſpecious Arguments in ſupport of his Po- 
The Reſpondent holds it to be a fixed Maxim, that no Debt 
or Claim can be ſecured by an Inhibition, or any other Dili- 
gence, but what is contained in the Ground of Debt, where- 
on the Diligence proceeds; and the Diligence can avail no 
Perſon who has not directly got Right to that Debt which is 
3 FP" al 18 
But the Fallacy of the Ls aA Argument lies here, hat 
72 8 | e 


he all along ſuppoſes the Reſpondent to be eadem perſona with 
Patrick Bruce, his Father, the Co- cautioner; and there is not 
the leaſt Doubt, that, ſo far as theſe Expences were laid out 
by William Hay's Relict, for recovering of Funds for Extinc- 
tion of the common Debt, ſhe would have Relief againſt the 
Co- cautioner and his Repreſentatives. But this is not the 
Caſe here, as the Reſpondent does not repreſent Patrick Bruce 
in any ſhape whatever. Or, 2do, He proceeds upon another 
erroneous Suppoſition, namely, that theſe Expences, laid out 
by Mrs. Hay, ought to be conſidered with reſpect to the In- 
hibition, as if they had been laid out by the Greditor in the 
Debt upon which the Inhibition proceeded ; but this is alſo a 
Miſtake. Had Mr. Job/on, or any of his Authors, who ſuc- 


ceſhvely had Right to the Debt in queſtion, laid out theſe Ex- 


pences by themſelves. or Agents, in recovering the principal 
Debitor's Funds, there is not the leaſt Doubt, but in that Caſe 
they would have been ſecured by the Inhibition, to the Extent 


of the Penalty upon the Reſpondent's Eſtate. But will it thence 


fol ow, that the Expences laid out by a Cautioner in reco- 
vering Funds. for Payment of his own Debt, is to be ſecured 
by an. Inhibition to which he had no Right? by no means. 
And for what Reaſon:? becauſe the Inhibition ſecures to the 
Creditor alone at the time, not only the principal Sum and In- 
tereſt, but alſo the Penalty: And this goes to the Principle a- 
bove mentioned, upon which the Deciſion of the preſent Que- 
ſtion entirely depends, namely, that an Inhibition never can 
be available to ſecure any Sum but what is contained in that 
Ground of Debt, upon which the Inhibition proceeds. In 
this Caſe the Debt was extinguiſhed by Receipts of the Credi- 
tor, excepting as to the ſaid Balance of 119 J. 12 s. 4 d. and 
Mr. 7ob/on only affigns the Debt to that Extent, with the In- 
tereſt, and a proportional Part of the Penalty. 
The Petitioner next turns his Arguments into another 
Shape. He ſays, although Mr. Garden paid away the whole 
Sum which he recovered out of Clerk's Effects, in Extinction 


of the Debt in queſtion, having other Money of Mrs. Hay's 
in his Hands for anſwering his Account, yet as he ought to 


have 


ds. . © a. a n 1 


* 


X. 7” 
have deducted the Expences, and certainly would have done 


ſo, if he had not been in Caſh of Mrs. Hay's Money; there- 
fore, your Lordſhips ought to hold the Caſe as if he had 
made the Deduction, and that in Fact the Debt was not re- 
duced to 119 J. 125. 4d. but remained and ſtood good alſo 
for the 83 /. 4s. more. 

But this is ſuch a ſictio juris againſt the Matter of Fact, 
that the Reſpondent cannot apprehend how it can be admit- 
ted. It is very certain, that Garden had it in his Power to 
have kept back the 83 J. 45s. but in fact he did not do fo. 
He paid it, and thereby, pro Tanto, diminiſhed the Debt 
which was ſecured by the Inhibition. Had he meant to have 
the Benefit of the Inhibition, for what he laid out in Extinc- 
tion of the Debt, he ſhould have taken to himſelf or his Em- 
ployer an Aſſignation to the Debt extinguiſhed pro tanto; 
but he did not; and therefore, he or his Employers could 
only have Right to ſeek Payment of his Account from the 
Co- cautioners or their Repreſentatives. But it never can be 
maintained, that becauſe he ought to have taken an Aſſigna- 
tion to the Inhibition, therefore your Lordſhips are to hold 
the Caſe as if he had really done ſo. 

The Petitioner pleads, that the Payments out of Clerk's 
Funds were in rem verſum of the Reſpondent, becauſe they 
diminiſhed: the Debt which burdened his Eſtate; and there-- 
fore, the Expences of making theſe Funds effectual ought to 
be paid by him. This Argument again recurs to the Su 
poſition of the Reſpondent's: repreſenting Patrick Bruce, the 
original Co-cautioner, the Petitioner forgets, that the Re- 
ſpondent' is a Purchaſer, and his Argument would go the 
Length to prove, that every Purchaſer of an Eſtate ſhould. 
pay the Expences, which the Cautioners of the Seller are put 
to, in paying their own Debts, without taking Right, pro 
tanto, to the Diligence or Security which affects the E- 


ſtate. | 
In reſpeft whereof, &c. 
JOHN SWINTON junior. 
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